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STATEMENT OF QUESTIONS PRESENTED 


An award was made to defendant Kaufmann by the Foreign 
Claims Settlement Commission on a claim against Rumania, under 
Title III of the International Claims Settlement Act (Act), and 
was certified by that Commission to appellee, Secretary of the 
Treasury, for payment out of the special fund earmarked for such 
payment by the Act. Appellant, formerly Kaufmann's wife, sued 
for a declaration of her right and title to one-half the award 
and net payment thereon; on a determination that such award-and - 
payment thereon is in trust for her, by virtue of their past re- 
lationships and agreement for division of their properties, and 
for ancillary relief against appellee. The District Court grant- 
ed judgment against Kaufmann declaring that plaintiff was entitled 
to one-half the award and net payment thereon, but dismissed the 
complaint as against appellee for inability to grant relief di- 
rected toward the Secretary of the Treasury. These questions are 


presented: _ 


1. Does the District Court have jurisdiction to enjoin the 
appellee Secretary from making payment of the special fund to the 
person certified in the award under the International Claims Set- 
tlement Act; to appoint a receiver; and through the receiver to 
distribute the payment on the award to the persons determined, on 
enforcement of the trust relationship governing the award to the 
person certified and payment thereon, to be entitled thereto? 


2. Is this action as against the Secretary barred by the 


provision of the Act that’ payment shall be made only to the per- 


sons on behalf of whom the award is made? 

3. Does the judgment against Kaufmann constitute an assign- 
ment by operation of law entitling appellant to payment under a 
provision of the Act authorizing payments to assignees as their 


interest may appear? 
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JURISDICTIONAL STATEMENT 

Appellant filed a complaint, pursuant to 11 D. C. Code sec. 
306 and 13 D. C. Code sec. 108, in the District Court against Felix 
Ernest Kaufmann and against appellee Robert B. Anderson, as Secre- 
tary of the Treasury. J.A. . On December 2, 1959, the District 
Court dismissed the complaint_as to appellee on a determination 
that the complaint failed to state a claim upon which relief could 
be granted as to appellee and that the court lacked jurisdiction 
over the subject matter as to appellee. J. A. . On February 8, 
1960, the District Court entered an order denying appellant's mo- 
tion to vacate the December 2, 1959, judgment dismissing the com- 
plaint as to appellee and for leave to amend the complaint. J.A. 
Meanwhile, on December 17, 1959, the District Court granted appel- 
lant's motion for judgment as against Kaufmann. J.A. . From 
the District Court's orders of December 2, 1959, and February 8, 
1960, appellant now appeals to this Court and invokes its juris- 
diction under 28 U.S.C. sec. 1291. 


STATEMENT OF THE CASE 

The pertinent facts are to be found in the complaint, the pro- 
posed amended complaint and the exhibits thereto, and may be sum- 
marized as follows: 

Appellant and the defendant Kaufmann were married on January 
11, 1945. They subsequently separated and entered into a separa- 
tion agreement dated August 10, 1954, to confirm their respective 
property rights in or accruing out of all their assets and proper- 
ties. Article Fifth of said agreement provided: 


"Fifth: Husband agrees that in the event that he 
recovers any monies and/or their equivalent as a result 
of any claims which he may have arising out of or in 
connection with any properties and/or monies and/or 
securities located in the countries of Roumania and/or 
Austria, he will hold such monies and/or their equiva- 
lent, to the extent of one half thereof -- after the 
payment of any and all expenses including but not 
limited to counsel fees, incident to the prosecution 
of his claims -- in trust for Wife and will pay over 
such monies and/or their equivalent to Wife promptly 
upon receipt thereof. Nothing herein contained shall 
be deemed a limitation upon Husband's right in his 
sole name and discretion to prosecute, settle, adjust 

__..-and/or_ compromise any and all such claims." 


The parties were duly divorced on October 2, 1954, in an action in 
which both parties entered an appearance. The separation agree- 
ment was expressly approved and incorporated by reference in the 


divorce decree. J.A. J 


By enactment of August 9, 1955, Congress added Titles II and 


III to the International Claims Settlement Act of 1949, as amended, 
22 U.S.C. sec. 1631, et seq. These additions to the Act provided 
for covering into the Treasury, as the Rumanian Claims Fund, of 
property owned by Rumania or its nationals at the time of vesting 
such property by the Alien Property Custodian, the Attorney General 
or other designee of the President, 22 U.S.C. secs. 163la, 164la. 
The Rumanian Claims Fund was established as a separate fund for the 
payment of certain claims of United States nationals against Rumania, 
including claims for compensation for the nationalization of prop- 


erty in Rumania. 
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In due course a claim against Rumania was lodged in the name 
of Kaufmann with the Foreign Claims Settlement Commission based 
upon the confiscation or nationalization of certain properties 
in his name by the Government of Rumania. J.A. . Appellant 
joined with Kaufmann in all respects in support of this clain, 
including payment of one-half of the retainer of counsel and de- 
livery of Rumanian securities to that counsel for use in prosecut- 
ing the claim. J.A. ; 

Defendant Kaufmann prosecuted the claim in his name alone, 
but acting in behalf of both appellant and himself, as provided 
by their argreement quoted above. This was agreed to for their 
mutual benefit, and in view of their identity of interest, and 
the underlying property interest of appellant in the subject mat- 
ter of the claim was not intended to be and was not negatived by 
the broad authority given Kaufmann to process the claim. J.A. 

On June 29, 1959, the Foreign Claims Settlement Commission 
issued a final decision entitled In the Matter of the Claim of 


FELIX ERNEST KAUFMANN, Claim No. RUM~30,649, Decision No. RUM~804. 


This decision made an award of $175,170.96, exclusive of interest, 


based on the nationalization by Rumania of real and personal 
property owned by Kaufmann. 

Kaufmann then advised appellant that he declined and refused 
to pay appellant one-half of the net payment to be received by 
him pursuant to such award. Appellant alleged in the complaint 
in the District Court that such refusal by Kaufmann “is in vio- 
lation of his duties as trustee, and in derogation of plaintiff's 
right, title and interett as beneficiary of the trust relation- 


ship" provided in the Separation Agreement. 


The complaint further alleged that unless relief was provided 
appellant would be denied and deprived of her equitable interest 
and title to the award and payment. J.A. . In the words of the 
complaint: 

"Unless restrained or otherwise directed, defend- 

ant Anderson will make payment to defendant Kaufmann 

of the entire amount to be paid as a pro rata payment 

on Rumanian claims. And defendant Kaufmann, who is 

now residing and has for some time past resided in 

Europe, will retain all of the payment he receives 

from the Secretary of the Treasury without making any 

payment to plaintiff." (Par. 7, J.A. 

"Defendant Kaufmann resides in Switzerland. De- 

fendant Anderson accepts instructions to transmit 

checks, in payment of awards under the Act, to per- 

sons outside the Uited States, including banks which 

are organized under the laws of Switzerland and are 

subject to the secrecy laws of that country. Plain- 

tiff has no adequate remedy against defendant Kaufmann." 

(Addition to par. 7 in proposed amendment, J.A. ). 

Appellee has ascertained that the sum of $56,734.41 is pay- 
able as a pro rata share for the award to Kaufmann available out 
of the assets appropriated for such awards, and appellee proposes 
and threatens to pay Kaufmann this sum, forthwith, with subsequent 
payments to be made as and if additional funds warrant. (J.A. ) 

Appellant sought the following relief inter alia (J.A. ): 

(1) A declaration that Kaufmann is obligated tolpold one-half 
of the net payment received on account of the award made by the 
Foreign Claims Settlement Commission in Decision No. RUM-804 in 
trust for appellant, and that appellant has equitable right and 


title in said award and payment to the extent of said amount.J.A. 


(2) An injunction against appellee, as Secretary of the 


Treasury, from making payments to Kaufmann pursuant to said award 
during the pendency of this action. J. A. : 

(3) The appointment of a receiver to receive said payment 
and fund pending the determination of this action and a mandatory 
injunction requiring appellee, as Secretary of the Treasury, to 
pay to such receiver such amount in the Rumanian Claims Fund as 


shall be determined to be paid out under said award. 


Kaufmann was duly served by the process of publication and 
notification by mailing provided in 13 D, C, Code sec. 108. No 
answer or pleading was filed by Kaufmann. On December 17, 1959, 
the District Court, on consideration of the verified complaint and 
documents annexed, plus Kaufmann's default, granted judgment against 


Kaufmann as prayed by appellant, whereby 


"| , it is hereby declared, as against said defend- 
ant FELIX ERNEST KAUFMANN, with respect to the award 
made by the Foreign Claims Settlement Commission in 
the name of defendant FELIX ERNEST KAUFMANN in Decisi- 
on No. RUM-804, that plaintiff is entitled to one- 
half of the said award and net payment thereon." 


In the meantime, the appellee Secretary of the Treasury, hav- 
ing been duly served, moved to dismiss the complaint as to him on 
the grounds that (a) the complaint fails to state a claim upon 
which relief can be granted and (b) lack of jurisdiction over the 
subject matter. J.A. . After submission of supporting and op- 
posing memoranda and oral argument, the District Ourt on December 
2, 1959, granted the motion to dismiss as to appellee, "upon de- 
termination that the complaint fails to state a claim upon which 
relief can be granted as to the defendant Anderson and that the 
court lacks jurisdiction over the subject matter as to the defend- 
ant Anderson." J.A. . On February 8, 1960, the District Court 
denied appellant's motion to vacate the aforementioned judgment of 
dismissal as to appellee and to amend the complaint. J.A. . 
Notice of appeal was thereupon filed, relating to the District 
Court's orders of December 2, 1959, and February 8, 1960. J.A. $ 

An administrative stay by appellee of the payment of the amount 
due to Kaufmann was effective throughout the pendency of the action 
in the District Court. Appellee's refusal to continue that stay 
during the course of this appeal, coupled with the District Court's 
refusal to order such a stay pending appeal, prompted appellant to 
seek a stay in this Court. An administrative stay was provided 


pending disposition of the motion for stay. On February 11, 1960, 


Ge 


following oral argument, this Court issued a stay pending this 


appeal. The appellee was "enjoined from making any payment to or 
mailing or delivering.’any check to Felix Ernest Kaufmann, pursu- 
ant to a warrant made by the Foreign Claims Settlement Commission 
in Decision No. RUM-804, until hearing and disposition of this 
appeal."' The Court further ordered that the case be advanced for 
hearing to as early a date as the business of the Court will per- 


mit. 


STATUTES INVOLVED 
Pertinent statutory provisions are set forth in Appendix 


A, p. 25 , below. 


STATEMENT OF POINTS 


1. Where a special earmarked fund is held for payment by 


the Secretary of Treasury to a specified awardee, the court may 
grant relief against the Secretary ancillary to its determination 
that, the nominal awardee holding in trust, plaintiff is entitled 
to half the award and net payment thereon. Relief may be granted 
against the Secretary, through injunction, mandatory injunction 
or receivership, to insure receipt of monies’ by the persons en- 
titled thereto. The Secretary is acting solely in a ministerial 
capacity and there is no interference with executive discretion 
or sovereign immunity from suit. 

2. Such action and relief is not barred by the provision 
of the International Claims Settlement Act ("Act") limiting pay- 
ments by the Secretary to the persons on behalf of whom the award 
was made. Similar statutory provisions did not preclude such re- 
lief in leading precedents. The statute does not prohibit payment 
to a receiver, for distribution to the awardee and those on whose 
behalf the awardee is judicially determined to have been acting. 

3. The assertion of an equitable interest in an award is 
different from the assertion of an attorney's or creditor's lien 
against that award. Hence such an equitable claim does not come 
within the statutory policy of forbidding "collection litigation." 

4, Where there has been a judicial determination that one 
is entitled to one-half of an award there is an assignment of 
that half of the award by operation of law so as to entitle the 
plaintiff to payment thereof from the Secretary pursuant to the 
provisions of the Act authorizing payments to assignees as their 


interest may appear. 


SUMMARY OF ARGUMENT 

The bringing of such suits as this in the District of Columbia 
courts is well established by a long line of precedent. 

In effect, this is a suit to determine and establish rights 
in a special fund, held in trust by the Secretary of the Treasury, 
derived from Rumanian assets, and earmarked for the purpose of 
paying the award as determined by the Foreign Claims Settlement 
Commission, 

There is no interference with executive discretion or sover- 
eign immunity where the Treasury officials have only the minis- 
terial duty of disbursing a specially earmarked fund to claimants 
designated by some certifying official or agency. On the other 
hand, the Treasury officials cannot insist that they are immune 
from court order so long as they only contemplate payment to the 
claimant so designated. Such administrative convenience cannot 
triumph over the interest of justice which requires recognition 
of complainant's equitable rights in the fund which are paramount 
to those of the designated claimant having legal title. 

Appellant, in seeking to restrain the appellee from making 
payments directly to Kaufmann and to compel him to make such pay- 
ments to a court-appointed receiver for disbursement in accord- 
ance with appellant's equitable rights, is merely asking that ap- 
pellee be required to perform his ministerial functions in such 
a way as to conform with the principles of fairness and equity. 
It is the duty of the District Court to determine appellant's 
equitable interest to the fund in question, In fact, the court 
has already performed that duty by determining that appellant is 
entitled to one-half of the award and net payment thereon. Ap- 
pellee need only make payment in accordance with the judicial de- 
termination, which is indeed a ministerial function, 

The foregoing considerations, so plainly applicable to this 


case, lead to the necessary consequence that one who has an equit- 


able right in the fund "may have relief against the officials of 


the Treasury through a mandatory writ of injunction, or a receiv- 
ership...'' Houston v. Ormes, 252 U.S, 469, 473 (1920). The de- 


cision of the Supreme Court in Mellon v. Orinoco Iron Co., 266 


U.S. 121 (1924), and the decision of this Court in Doershuck v. 


Mellon, 60 App. D. C. 383, 55 F,2d 741 (1931), approved just such 
relief in situations closely apposite to the one in the instant 
case. 

Nothing in the International Claims Settlement Act militates 
against that result. Section 7 of the Act provides that the Sec- 
retary of the Treasury ghall make payments only to the "person or 
persons on behalf of whom the award is made" (with exceptions as- 
sumed arguendo as inapplicable). This language does not preclude 
an order directing the Secretary to make payment to a court re- 
ceiver appointed to execute the awardee's trust, benefiting the 
person in whose behalf the awardee has prosecuted the claim ac- 
cording to the court's determination. This case falls squarely 
within the holdings of the Orinoco and Doerschuck cases, which 
also involved similar statutory language limiting payment. to per- 
sons named in the award. “2 sii 

Nor is there anything in this Court's decision in Barber v. 
Vinson, 80 App. D.C. 325, 153 F.2d 130 (1946), that compels re- 
jection of appellant's claim. That case, dealing with identical 
language under the Mexican Claims Act of 1942, merely held that 
an attorney could not assert a lien for his services on a fund 
held by the Treasury, thus avoiding a specific statutory method 
of including claims for attorneys' fees in an award. Such is not 
this case. That was a case of "creditor's litigation" to estab- 
lish a lien, not a case to assert a beneficial ownership interest. 

Finally, appellant is also entitled to relief against appel- 
lee since, under section 7(c)(5) of the International Claims Set- 
tlement Act, the appellee qualifies as an assignee of one-half of 
the award by virtue of the judicial determination of her ownership. 
The appellee has no discretion to ignore that determination or the 


resulting assignment by operation of law. 
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ARGUMENT 
A. Long Established Precedent Sustains Appellant's Right 
to Relier Against the Secretary of the Treasury 
Putting to one side for the moment any con- 
sideration of the language of the International Claims 
Settlement Act, appellant's right to maintain this action 


against the Secretary of the Treasury is indisputable. 


The bringing of such suits as this in the District of 


Columbia has been described by the Supreme Court 


as "well 
established" and as representing a practice that "is a 


convenient one, well supported by both principle and 
precedent", Houston v. Ormes, 252 U.S. 469, 473 (1920). 
As this Court has said, the rule upon which rest cases 
of this nature "has been applied and the jurisdiction 
sustained time and again by this Court", Morgenthau v. 
Fidelity & Deposit Co. of Maryland, 68 App. D.C. 163, 94 
.2a 632, 633 (1937). 

Appellant here asserts an equitable ownership 
claim to one-half of the award made by the Foreign Claims 
Settlement ommission and net payment thereon, on the 
claim of defendant Kaufmann against Rumania. That award 
has been liquidated as to amount and has been certified 
to the Treasury Department for immediate payment to the 
named claimant, Kaufmann. The money for payment of this 
award, to the extent presently available, comes from a 
special fund held by the Treasury officials, built up by 
the payment over of assets vested from Rumania and its 
nationals. Only the ministerial acts of issuing a 
voucher and a check to Kaufmann remain to be done, acts 
which the appellee threatens to perform immediately 


unless restrained as a result of this proceeding. 


INS 

In effect, then, this is a suit to determine 
and establish rights in a fund that will imminently 
be transformed in substantial part into a Government 
check, That fund in the hands of the Government is 
a specially earmarked fund for the special purpose of 
paying the award as determined by the Commission in 
Decision No. RUM-804. As stated in House Report No. 624, 
84th Cong., 1st Sess., May 24, 1955 (U.S. Code Cong. & 
Admin. News, 1955, Vol. 2, P 2746), commenting on the 
addition of Titles II and III to the International 
Claims Settlement Act: 

"All awards will be payable exclusively 
from assets of the countries referred to 

Which: are or -will becomé available to the 

United States for the settlement of these 

claims. In other words, the funds do not 

come from the pockets of the taxpayer." 

The courts have consistently, in the interest 
of justice ,not only recognized and determined a particular 
equitable interest in such a fund asserted by the suitor 
before the court, but also awarded appropriate relief 
against the Treasury officials. 

The courts have consistently supported the 


interests of justice against the reiterated arguments of 


the Treasury officials predicated generally on consider- 


ations of (a) executive discretion (or sovereign immunity) 


and (b) administrative convenience. 

In rejecting the reiterated arguments of the 
Treasury officials the courts have pointed out: (1) 
There is no interference with executive discretion (or 
sovereign immunity) where the Treasury officials have 
nothing more to do than the ministerial duty of disbursing 
a specially earmarked fund to designated claimants. (32) 
And the Treasury officials cannot insist in the alternative 
that they cannot: be required to do any thing other than 


transmit the Treasury check to the claimant named by the 


sol? s 
official or agency certifying the claim for payment. 
Such "administrative convenience" cannot triumph over the 
interest of justice which requires recognition of complainant's 
equitable rights in the fund standing paramount’ to those of 
the claimant with legal title. 

The underlying principle applies with full vigor 
to a situation where, as here, the special fund (a) was 
derived from assets obtained from foreign nations and/or 
their nationals and (b) was earmarked for the payment of 
specified claims against such nations. See Mellon v. Orinoco 


Iron Co., 266 U.S. 121 (1924); which applied the doctrine of 


Houston v. Ormes, 252 U.S. 469 (1920); and sce Doerscliek 


v. Mellon, 60 App. D.C. 383, 55F.2d 741 (1931). 

The Orinoco Iron Co. case involved an earmarked 
fund of $56,250 in the Treasury of the United States, being 
the undistributed balance of an indemnity of $385,000 received 
by the Secretary of State from Venezuela in satisfaction of 
the claim of an American corporation (Orinoco Company Limited) 
against Venezuela growing out of an illegal annulment of a 
mining concession. At the instance of this claimant (Limited 
Company) the Department of State made claim against Venezuela 
Yor the injuries sustained. 

The pertinent statute, Act of February 26, 1896, 

29 Stat. 28, 32, directed that all moneys received by the 
Secretary of State be covered into the Treasury and further 
provided (see 266 U.S. at 123): 

The Secretary of State shall determine the amounts 
due claimants, respectively, from each of such trust 
funds, and certify the same to the Secretary of the 
Treasury, who shall, upon the presentation of the 
certificates of the Secretary of State, pay the amounts 
so found to be due. 

"Bach of the trust funds covered into the Treasury 
as aforesaid is hereby appropriated for the payment 


to the ascertained beneficiaries thereof of the 
certificates herein provided for." 


Sloe 

After the payment was made by the Secretary of State into the 
Treasury of the United States, the Orinoco Iron Company sought to 
have the payment made to it because of the contributions it had made 
in the execution of the work on the mining concession. The Secre- 
tary of State advised that the "fundamental rules" applicable to in- 
ternational claims required payment to the claimants showing them- 
selves entitled thereto and their heirs, representatives or legal 
assignees, and that otherwise "all parties who allege claims against 
the fund itself (are) ... remitted to the courts for the enforce- 
ment of the rights of which they consider themselves possessed, or 
to private agreement with the parties in interest", see 266 U.S. at 
p. 123/4. 

The Orinoco Iron Company then filed suit in the District of 
Columbia Supreme Court to restrain the Secretary of the Treasury 
ard the Treasurer of the United States from paying the $56,250 to 
the designated corporation. The appointment of a receiver was 
sought to receive the fund while the right of the Orinoco Iron 
Company to appropriate the fund to its claim was litigated in court. 

Both the supreme court of the District and the court of appeals 
found that plaintiff had an equitable interest entitling it to 
$175,000 of the $385,000 of the award and that the Limited Company, 
which had ignored and denied all rights of Orinoco Iron Company to 
share in the fund, could be held as trustee ex maleficio of the re- 
maining portion of the award, to avoid appropriating the equitable 
interest of Orinoco Iron Company. 

The lower court decreed that plaintiff was entitled to receive 
the payment involved and had title superior and paramount to that 
of any party to the suit; it enjoined the Treasury officials from 
delivering any warrant or order for the balance of the moneys re- 
maining in the Treasury in the special fund and from making payment, 
by warrant or otherwise, to any person other than the receiver ap- 
pointed by the court; it appointed a receiver to receive the afore- 


said moneys from the Secretary of the Treasury and forthwith to dis- 


burse and pay over the same to the parties adjudged entitled thereto 
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by the court; and it directed the Treasury officials to pay forth- 
with into the hands of the receiver the balance of the moneys re- 
maining in the Treasury in the special fund, sid receiver being 
directed to deliver acquittance and release to said Treasury of- 
ficials upon receipt of payment. 

This Court affirmed the judgment, see Orinoco Co. v. Orinoco 
Iron Co., 54 App. D. C. 218, 296 Fed. 965 (1924), Judge Smith dis- 
senting on the ground that the courts could not interfere with the 
duty of the Treasury officials under the statute to pay the claim- 
ant designated by the Secretary of State. 

The Supreme Court affirmed without dissent, Mellon v. Orinoco 
Iron Co,, 266 U. S. 199, Chief Justice Taft held that the appeal 
by the Treasury officials did not present the merits of the con- 
troversy, and that it must be assumed that in attempting to deny 
the equitable interest of plaintiff, the Limited Company is in 


the position of a trustee ex maleficio. Chief Justice Taft then 


rejected the contention of the Treasury officials as follows (see 


266 U. S. at pp. 125-127): 


"It is contended on behalf of the Secretary of the 
Treasury, that his duty in this regard is entirely mini- 
sterial, - that he must carry out the behest of the Sec- 
retary of State, who is charged by law with determining 
who the proper claimants are, and therefore that, after 
the decision of the Secretary of State, no court may in- 
terfere between the payment by the Secretary of the 
Treasury to the claimant found to be entitled. We con- 
sider this question to be already settled by the decisi- 
on of this court against the government contention, 


‘In Houston v. Ormes, 252 U.S. 469, 64 L. ed. 667, 
40 Sup. Ct. Rep. 369, Congress had appropriated $1, 200 
to pay a claim found by the court of claims to be due 
to one Susan Sanders. This was a suit brought by one 
who claimed an equitable lien for attorney's fees upon 
the amount thus appropriated, to enjoin the Secretary 
of the Treasury and the Treasurer of the United States 
from paying the amount due on that lien to the person 
named in the appropriation, and to require them to pay 
the sum claimed to a receiver in the suit pending the 
hearing, and to accept the receipt of the receiver as 
in full acquittance of the government from the parties 
to the suit for the amount paid him, The court in that 
case said, p. 473: 


'In the present case it is conceded, and properly 
conceded, that payment of the fund in question to the ‘ 


defendant Sanders is a ministerial duty, the perform- 
ance of which could be compelled by mandamus. But 
from this it is a necessary consequence that one who 
has an equitable right in the fund as against Sanders 
may have relief against the officials of the Treasury 
through a mandatory writ of injunction, or a receiver- 
ship, which is its equivalent, making Sanders a party 
so as to bind her, and so that the decree may afford 

a proper acquittance to the government. The practice 
of bringing suits in equity for this purpose is well 
established in the courts of the District (Sanborn v. 
Maxwell, 18 App. D.C. 245; Roberts v. Consaul, 24 

App. D. C. 551, 562; Jones v. Rutherford, y App. D.C. 
114; McGowan v. Parish, 39 App. D.C. 184, s.c. on ap- 
peal,McGowan v.Parish, 237 U. S, 285, 295, 59 L. ed. 
955, 963, 35 Sup. Ct. Rep. 543). Confined, as it nec- 
essarily must be, to cases where the officials of the gov- 
ernment have only a ministerial duty to perform, and 
one in which the party complainant has a particular 
interest, the practice is a convenient one, well sup- 
ported by both principle and precedent,’ 


"It seems to us that the present case cannot be 
distinguished from the one cited. It is conceded 
by the government that the duty of the Secretary of 
the Treasury is ministerial and is to pay the amount 
ordered distributed by the Secretary of State to the 
persons named in his certificate. Certainly the ac- 
tion of the Secretary of the Treasury, in obedience 
to an appropriation by Congress, is neither more nor 
less of a ministerial duty than the obligation of 
the Secretary of the Treasury in the case at bar, to 
act in compliance with the direction of the Secretary 
of State." 


In Doerschuck v. Mellon, 60 App. D. C. 383, 55 F. 2d 741, 
this Court was concerned with an award made by a commission estab- 
lished in 1922 by agreement between the United States and Germany 


to determine the claims of American citizens against the German 


Government and German nationals. The commission made an award to 


the Z & F Corporation of $817,134.85. A part of the fund so award- 
ed was paid into the United States Treasury and $400,000 thereof 
was paid over to the Z & F Corporation. The claim had been based 

on interest accruing to certain German bonds held in the name of 

Z & F Corporation. The plaintiff, however, had purchased some of 
these bonds from the predecessor of the Z & F Corporation and there- 
fore claimed the right to the interest accruing on its bonds even 
though legal title was in the Z & F Corporation. In filing suits, 
the plaintiff alleged that another payment on the award was about 

to be made to Z & F Corporation, which would be distributed by it 


without regard to plaintiff's rights. 


This Court affirmed the ruling sustaining jurisdiction over 
the Secretary of the Treasury and over the Z & F Corporation, a 
non-resident of the District of Columbia. It pointed out that the 
Treasury officials "have in their control a specially earmarked ac- 
count for a special purpose as to which they are under no othr res- 
ponsibility than that of the ordinary stakeholder" (55 F.2d at p. 
745), this being "a special fund built up out of moneys paid over 
by the Alien Property Custodian" from the sale of property vested 
from the German government and German nationals and "moneys remit- 
ted by the German Republic" for the specific purpose of paying the 


commission's awards (p. 744). This Court held that the case called 


for the application of the rule of Mellon v. Orinoco Iron Co., and 


“that the payment by the government of a trust fund to the person 
entitled to receive it is a ministerial duty, the performance of 
which may be compelled by mandamus, and that, as a necessary con- 
sequence, where another has an equitable right in the fund he may 
have relief against the officials of the Treasury through a manda-~ 
tory writ of injunction or a receivership." (p. 744) 

This Court further held, applying Jones v. Rutherford, 26 App. 
D. C. 114, that since the case involved a claim or demand to or 
against a fund constituting personal property within the District 
of Columbia, the court had jurisdiction to permit service by publi- 
cation or personal process outside the District against the non- 
resident defendant under then Section 105 of the District Code, - 
now codified as 13 D. C. Code (1951 ed.) sec. 108. The court thus 
had jurisdiction to assemble all the parties necessary to the de- 
termination of the plaintiff's claim of right to the property. See 
also Pilger v. Sutherland, 61 App. D. C. 84, 57 F. 2d 604, 607 
(1932). 

The recorded decisions of this Court include a number of other 
decisions which involved claims against the United States rather 
than claims against foreign countries, where the same doctrine was 


applied and the courts enjoined Treasury officials from disbursing 
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funds appropriated or established for: payments to claimants sued as 
defendants and appointed receivers to receive such funds for distri- 
bution in accordance with plaintiffs' equitable interests as de- 


termined by the court. 


The earlier decisions, cited by Chief Justice Taft in the 


Orinoco opinion (see supra p. 15 ), are Sanborn v. Maxwell, 18 App. 
D. C. 245 (1901); Roberts v. Consaul, 24 App. D. C. 551 (1905); and 
Jones Vv. Rutherford, 26 App. D.C, 114 (1905), cited above at 

p. 16, 

A more recent decision is Morgenthau v. Fidelity & Deposit Co. 
of Maryland, 68 App. D. C. 163, 94 F.2d 632 (1937). 

Some of these cases involved a specific Congressional appro- 
priation to the claimant sued as defendant, see Houston v. Ormes, 
and Roberts v. Consaul, and Sanborn v. Maxwell, all cited supra. 

In other cases only a general appropriation statute was in- 
volved, but the special fund consisted of a voucher drawn by the 
Government officials after auditing of the claim presented by the 
party sued.as. defendant... See Jones v. Rutherford, and Morgenthau 


v. Fidelity & Deposit Co. of Maryland, supra. This Court effectu- 
ated the underlying principles of justice as against the Treasury 


contention that there is no property in existence until the check 
is delivered to or on behalf of the payee. This Court replied 
that whereas a private party might destroy a check, a public offi- 
cer has no right to refuse to proceed with payment "when a claim 
has been audited and the fund to satisfy it has been appropriated" 
(94 F.2d at p. 635). 

In McGowan v. Parish, 237 U. S. 285 (1915), also cited by 
Chief Justice Taft, above at p.15 , the Supreme Court affirmed the 
ruling of the supreme court of the District which entertained a 
suit where the draft had not been issued by the Treasury officials 
in favor of defendant, but plaintiff alleged that such draft was 
about to be issued in conformance with a mandate of the Supreme 
Court which would presently be sent down. The supreme court of 
the District first issued a restraining order enjoining the issu- 


ance of the draft to defendant, and dissolved this only when the 
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parties consented to a decree whereby a sum sufficient to 


cover the interest asserted by plaintiff was deposited with a 


bank subject to the further order of the court. See 237 U. S. 


at p. 200. 

Thus the Supreme Court and this Court have entertained 
suits and granted appropriate relief against the Treasury of- 
ficials in a wide variety of situations, including some close- 
ly apposite to the present case, in accordance with the prin- 
ciples of justice invoked by appellant, and notwithstanding 
the varias objections sought to be interposed against such de- 


viations from Treasury routine. 
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B, Nothing in the International Claims Settlement Act Precludes 
Granting Relief Against Appellee 


The appellee has asserted, however, that despite the fore- 
going authorities the complaint against him cannot here be rec- 
ognized because of the provisions of the International Claims 
Settlement Act of 1949, as amended. Particular reference is made 
to that portion of the Act, 22 U.S.C. sec. 1626(c), providing 
that payments "shall be made only to the person or persons on be- 
half of whom the award is made, except /for certain exceptions 
assumed, arguendo, to be inapplicable here/ * * *,"" This pro- 
vision is made applicable to the payment of awards against 
Rumanian funds by virtue of 22 U.S.C. sec. 1641lq. And as authori- 
ty for dismissing the complaint on the basis of such statutory 
language appellee has cited this Court's decision in Barber v. 
Vinson, 80 App. D. C. 325, 153 F.2d 130 (1946), and the District 
Court's ruling in Dunn v. Parker, 8 F.R.D. 373 (D.C.D.C.,1943). 

Appellant..submits that neither the statutory language nor 
the cited authorities controls this case or renders inapplicable 
the Orinoco - Doerschuck line of cases. Indeed, the language of 
the Act by its very terms supports rather than undercuts the 
cause of action against appellee. Payments are to be made by 
the Treasury officials, says the statute, "only to the person on 
behalf of whom the award was made." Here the entire award was 
made in Kaufmann's name. But there has been a judicial deter- 
mination that, with express reference to that award, appellant is 
“entitled to one-half of the said award and net payment thereon," 
and that with respect to said one-half of the award Kaufmann's 
legal title was held and exercised in behalf of the appellant 
whose equitable interest is paramount. Payment by Treasury of- 
ficials over to a receiver charged with effectuating the awardee's 
trust, and benefiting the person on whose behalf the awardee is 
determined to have prosecuted his claim, constitutes assurance 
that the award payments will inure to the benefit of the proper 


persons, and is in no wise prohibited by Congressional command. 
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Such payment is in accordance with the statute construed, as it 
must be, in accordance with the fundamental principles of jus- 
tice unerlying the decisions considered above. 

Indeed the statutory provision so strongly relied upon. by 
appellee is substantially the same as the provision in the 
statute involved in Doerschuck v. Mellon, and less restricted 
than that in Mellon v. Orinoco Iron Co. In the Orinoco case the 
Secretary of the Treasury was directed to make payments only to 
the "ascertained beneficiaries" and only the corporation formally 
making the claim had been designated as a beneficiary by the 
Secretary of State. 29 Stat. 28, In the Doerschuck case, 
Congress had expressly provided, 45 Stat. 254, 255, that payment 
was to be made “only to the person on behalf ofwhom the award was 


made." 


Yet in each case this Court, and in the Orinoco case the 


Supreme Court as well, upheld the assertion of an equitable in- 
terest in that fund by one not named in the award itself. 

The statutory provision ordinarily contemplating payment 
to awardee designated by the certifying official was not held to 
inhibit a determination of the trust position of the awardee and 
a decree to assure relief to the persons On behalf of whom the 
awardee is determined to have prosecuted his claim. 

Particularly in the light of these cases there is no basis 
for interpreting the International Claims Settlement Act as pray~- 
ed by appellee. 

Barber v. Vinson, supra involved an award made to one Parker 
by the General Claims Commission on a claim against Mexican as- 
sets. The award was certified to the Secretary of the Treasury 
for payment pursuant to the Mexican Claims Act of 1942, 22 U.S.C. 
sec. 668. The plaintiff, an attorney for the claimant Parker, 
sought to enjoin the Secretary of the Treasury and the Treasurer 
of the United States from sending a check in settlement of the 
award to Parker; a receivership was also sought. What the plain- 


tiff sought to protect was not an equitable interest in the 


SOL 
award but a lien on the award in satisfaction of his legal fee 
due from Parker. 

On appeal, this Court affirmed the judgment holding that 
the terms of the Mexican Claims Act of 1942 precluded the plain- 
tiff's action against the Treasury officials, Relying upon 
language in that Act like that in the statute involved in the 
instant case -- i.e. payment "shall be made only to the person 
or persons on behalf of whom the award is made" -- the Court 
held "that the Congress intended that this legislation should 
bar this very type of ‘collection litigation' against the offi- 
cers of the Executive branch."' The Court was also careful to 
point out (in footnote 3 of the opinion) that the plaintiff at-~ 
torney, in seeking to impose a lien amounting to 25% of the 
award, had failed to invoke or respect the statutory provision 
(22 U.S.C. sec. 664(c)), permitting attorneys to apply for rea- 
sonable attorney's fees, not to exceed 10% of the award, to be 
ineluded in the claims award. The attorney obviously had no bas- 
is for invoking principles of equity or justice in support of an 
attempt to impose a lien to secure a fee greater than 10%, and te 
could in no way suggest that the award payment thereon was in 
his behalf. 

That case dealt solely with the assertion of creditors' 


claims and the statutory policy found to exist as respects "'col- 


lection litigation." Appellant is not a creditor as to Kaufmann. 


PF 
She is, by terms of the separation agreement and by virtde of a 
decree of the District Court, an equitable owner of "one-half of 
the said award and net payment thereon."' This is not an instance 
of "collection litigation" but a determination by a court of 
equity of the persons on behalf of whom the claim was prosecuted 
and on whose behalf the award is made and held. This case is 
completely unaffected by the dedsion in Barber v. Vinson, 
C. The Judgment Against Kaufmann Is An Assignment by Operation 
of Law Entitling Plaintiff to Relief Under Section 7(c) (5) 
of the Act 
The facts of this case, moreover, fully qualify appellant 
for relief against appellee by virtue of section 7(c)(5) of the 
International Claims Settlement Act dealing with "any assignment 
of an award." 22 U.S.C. sec. 1626(c)(5). More particularly, 
tht section provides: 
"> ..in the case of any assignment of an award, or 
any part thereof, which is made in writing and duly ack- 
nowledged and filed, after such award is certified to ~— 
the Secretary of the Treasury, payment may, in the dis- 
cretion of the Secretary of Treasury, be made to the 
assignee, as his interest may appear." 
By the District Court's judgment against Kaufmann, prayed 
for in the complaint and duly issued on December 17, 1959, it has 
been judicially decreed that appellant is entitled"to one-half of 


the said award /made by the Foreign Claims Settlement Commission 


in the name of Kaufmann/7 and net payment thereon." Such a decree 


in favor of plaintiff is an assignment, an "assignment by opera- 
tion of law after the claim has been allowed." See Houston v. 
Ormes, supra, at 474. See Also Morgenthau v. Fidelity & Deposit 
Co. of Maryland, 68 App. D. C. 163, 94 F.2d 632, 636 (1937) ("as- 
signment which...the law has effected.). 

Since this section applies to "any assignment of an award" 
it applies to an assignment by operation of law. Indeed, such 


an assignment stands in a preferred class. Whereas the Secretary 


OEY 

may have room for exercise of discretion whether or not to make 
payment to an assignment by deliberate act of the awardee, it 
would be arbitrary, and an abuse rather than an exercise of dis- 
cretion, for the Secretary to decline to make payment in accord- 
ance with an assignment by operation of law. Price v. Forrest, 
173 U.S. 410, 423-4 (1899); Unitd States v. Borcherling, 185 U.S. 
223 (1902). 

In Price v. Forrest, the Supreme Court rejected the argu- 
ment that a court order of transfer to a receiver waS contrary 
to R. S. sec. 3477(31 U.S.C. sec,203) that - "all transfers aid 
assignments of any claim upon the United States *** shall be 
absolutely null and void, unless they are freely made and exe- 
cuted in the presence of at least two attesting witnesses, after 
the...issuing of a warrant for the payment thereof," The Court 
explained that the purpose of such a statutory provision as this 
is "to potect the government, and not the claimant, and to pre- 
vent frauds upon the Treasury," there being nothing in the words 
or the object of such a provision to prevent a court of competent 
jurisdiction from making such orders as may be necessary or ap- 
propriate to prevent a claimant from collecting what is not his 
in law or equity. The Supreme Court also recognized "a dispos- 
tion on the part of the Treasury officers to obey the laws of 
the land, and to help enforce the decrees of the wmurts that 
have jurisdiction over matters in litigation of this kind." 


What was left dangling as a matter of comity was hardened 


into a legal requirement in Borcherling, where the Court held 


that the Treasury officials had erred in making a payment to 
Price after the receiver notified them of his appointment and 
requested that the draft for the balance due Price be not de- 
livered to Price but transmitted to the state chancery court 


where Price's rights will be abundantly protected. 
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There is thus no basis for the appellee to ignore the ju- 
dicial determination made as to appellant's ownership of one- 
half the award. To ignore that decree, to ignore that it con- 
stituted a valid assignment of one-half the award by operation 
of law, would create an abuse of discretion warranting judicial 
relief. The relief requested in appellant's complaint is ap- 


propriate and necessary to that end. 


CONCLUSION 


The orders of the District Court dated December 2, 1959, 


and February 8, 1960, should be reversed and the cause remanded 


with directions to enter such orders against the appellee as 


may be appropriate in light of the cause of action. 


Harold Leventhal 


David Ginsburg 


Attorneys for appellant 
Of Counsel: 
Marx, Levi, Thill & Wiseman 


2443 National Bank Building 
Detroit, Michigan 


Ginsburg, Leventhal, Brown & Morrisson 
1632 K Street, N. W. 
Washington, D. C. 


March 11, 1960 


-25- 


: _ Appendix A - STATUTES INVOLVED 


International Claims Settlement Act of 1949, as amended: 
22 U.S.C. §162 et seq: 


Subchapter I -- GENERAL PROVISIONS 


Sec. 1626. 
x x x 


‘"(c) Payments made pursuant to this subchapter * 
shall be made only to the person or persons on behalf 
of whom the award is made, except that -- 


OR a kk kk 


"(5) in the case of any assignment of an award, 
or any part thereof, which is made in writing and 
duly acknowledged and filed, after such award is 
certified to the Secretary of the Treasury, payment 
may, in the discretion of the Secretary of the Treasury, 
be made to the assignee, as his interest may appear." 


x xX X 


Subchapter II -- VESTING AND LIQUIDATION OF 
BULGARIAN, HUNGARIAN AND RUMANIAN PROPERTY 


Sec.163la. '"(a) In accordance with ... article 27 of the 
treaty of peace with Rumania, any property which was 
blocked in accordance with Executive Order 8389 of 
April 10, 1940, as amended, and remains blocked on 
Aubust 9, 1955, and which, as of September 15, 1947 
was owned directly or indirectly by ... Rumania or 
by any national thereof as defined in said Executive 
Order, shall vest in such officeror agency as the 
President may from time to time designate and shall 
vest when, as, and upon such terms as the President 
or his designee shall direct. * * * The net proceeds 
remaining upon completion of the administration and 
liquidation thereof ... shall be covered into the 
Treasury." 


"“(b) The net proceeds of any property which was 
vosted in the Alien Property Custodian or the Attorney 
General after December 17, 1941, pursuant to the 
Trading with the Enemy Act, as amended, and which at 
the date of vesting was owned directly or indirectly 
by Bulgaria, Hungary or Rumania, or any national there- 
of, shall ... be covered into the Treasury." 


x xX X 


Subchapter III -- CLAIMS AGAINST BULGARIA, 
HUNGARY, RUMANIA, ITALY, AND THE SOVIET UNION 


Soc. 164la. Claims Funds 


'Thore are created in the Treasury of the United 
States five funds to be known as the Bulgarian Claims 
Fund, the Hungarian Claims Fund, the Rumanian Claims 
Fund, the Italian Claims Fund, and the Soviet Claims 
Fund. The Secretary of the Treasury shall cover into 


ep eee ees 
* Section 1626(c) was made applicable to subchapter III by 
section 1641q. 
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cach of the KRuagarian, Rumanian, and Bulgarian Claims Funds, 
tho funds attributable to tho rospoctive country or its 
nationals covered into the Troasury pursuant to sub- 
sections (a) and (b) of section 163la of this titlo. 


x xX Xx 


"The Secretary shall deduct from each claims fund 
5 per contum thercof as reimbursement to the Government 
of the United States for the exponses incurred by the 
Commission and by the Treasury Department in the admin- 
istration of this subchapter, Such deduction shall be 
made beforo any payment is made out of such fund under 
section 1641i of this title." 


Sec. 1641b. Claims of nationals of the United States; against 
Bulgaria, Hungary, and Rumania. 


"The Commission shall receive and determine in ac- 
cordance with applicable substantive law, including 
international law, the validity and amounts of claims 
of nationals of the United States against the Govern- 
ments of Bulgaria, Hungary, and Rumania, or any of them, 
arising out of the failure to -- 


(1) restore or pay compensation for property of 
nationals of the United States as required by article 23 
of the treaty of peace with Bulgaria, articles 26 and 
27 of the treaty of peace with Hungary, and articles 24 
and 25 of the treaty of peace with Rumania. Awards under 
this paragraph shall be in amounts not to exceed two- 
thirds of the loss or damage actually sustained; 

(2) pay effective compensation for the nationali- 
zation, compulsory liquidation, or other taking, prior. to 
August 9, 1955, of property of nationals of the United 
States in Bulgaria, Hungary, and Rumania; and 


(3) meet obligations expressed in currency of the 
United States arising out of contractual or other rights 
acquired by nationals of the United States prior to 
April 24, 1941, jin the case of Bulgaria, and prior to 
September 1, 1939, in the case of Hungary and Rumania 
and which became payable prior to September 15, 1947. 


Sec. 1641g. Certification of awards. 


"The Commission shall as soon as possible, and in 
the order of the making of such awards, certify to the 
Secretary of the Treasury, in terms of United States 
currency, each award made pursuant to this subchapter. 


Sec.1641h. Funds for payment of claims. 


"A11 payments authorized under this subchapter shall 
be disbursed exclusively from the claims fund attributable 
to the country with respect to which the claims are 
allowed pursuant to this subchapter. All amounts covered 
into the Treasury to the credit of the claims funds 
created by section 164la of this title are permanently 
appropriated for the making of the payments authorized 
under this subchapter. 
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QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 
i 1. Did the police officers have probable cause to arrest appel- 
lant without a warrant? 
2. Must police officers advise appellant of his rights under 
Rule 5 F.R.Cr.P. at the time of arrest? 


(I) 
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Gounterstatement of the Case. 
Statutes Involved 


Argument: 
I. The District court properly denied appellant’s pre-trial motion 
to suppress evidence since there was probable cause to 
arrest appellant. A search and seizure incidental, the 


II. Appellant’s contention that the trial court erred by admitting 
into evidence the results of the search and seizure and the 
fingerprint testimony because the police did not advise 
appellant of his “rights” has no merit. 

Conclusion 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On September 17, 1959, there was filed in the District Court 
& six count indictment charging appellant with violation of 
22 D.C.C. 2201, 2204 (Grand Larceny and Unauthorized use 
of a vehicle) (J.A. 4). On September 25, 1959, appellant en- 
tered a plea of not guilty (J.A. 6). On October 2, 1959, he 
filed a motion to suppress evidence (J.A. 7). After a full 
hearing on October 16, 1959, the Court (McLaughlin, J.), 
denied the motion (J.A. 2). Thereafter a petit jury found ap- 
pellant guilty on four counts (J.A. 84). He was subsequently 
sentenced to a term of imprisonment of from one year to three 
years on each count; the sentence by the counts to run con- 
currently (J.A. 86). This appeal followed. 

Ernest Goodman testified that he was the Director of In- 
formation Service at Howard University; that on August 29, 
1959, he resided at 758 Girard Street; that his 1959 white 
convertible black top Ford automobile, bearing license tag 
Number X 542, was parked by him on August 28th in front 

(1) 
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of his residence; that at 9:00 A.M. on August 29th, he went to 
where he had parked his car the previous night and found the 
car to be missing (J.A. 12); and that he had never given any- 
one permission to take the car. He then identified a registra- 
tion certificate which he had left in the glove compartment of 
the car (J.A. 13). 

Jack B. Brewer an engineeer employed by National Aero- 
nautics Space Administration, testified that on August 27, 
1959, he owned a 1955 convertible red Mercury automobile 
bearing license tag Number AN 841; that on 9:00 of that day 
he left his automobile on Swann Street; that when he re- 
turned to the place where he had left his car on August 29th, 
the car was missing; that he had at no time given anyone, 
particularly appellant, permission to drive his automobile 
(J.A. 14); that the next time he saw his automobile it was in 
the basement of the Police garage at which time he found that 
the ignition had been punched out (J.A. 15). 

Sergeant Delmar F. Reid of the Metropolitan Police De- 
partment Auto Squad, testified that on August 31, 1959, he 
and his partner Detective Sergeant Clark, while cruising in a 
police car observed a 1959 white Ford convertible in the rear 
of the 17 hundred block of Swann Street; that the aforesaid car 
was similar to one reported stolen by a Mr. Goodman because 
markings on the car, such as the spotlight and the antenna in 
the rear, were the same as had been described by Mr. Goodman 
to members of the Auto Squad (J.A. 16). While the witness 
sat in the car momenterily, he saw the defendant “in a stopped 
{sic] * position” at the trunk of the automobile, the lid of the 
trunk having been raised (J.A. 17). The witness 
to the automobile looked into the car, and observed that the 
ignition switch which had been punched out was hanging down 
behind the dash (J.A. 17). He took the serial number of the 
gutomobile and went back to the police cruiser in order to 
check it (J.A. 17). His partner subsequently placed the ap- 
pellant under arrest (J.A. 17). 

The witness further testified that at the time the defendant 
was arrested, he had a conversation’ with appellant regarding 
the ownership of the 1959 Ford; that appellant stated that the 


See 
2 Apparently the officer meant “stooped” since this is confirmed by ap 
pellant’s counsel's question on J.A. 25 and the witness’ answer. 
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car belonged to a Mr. Goodman who was in an apartment 
house at 1701 Swann Street on the fifth floor and that he had 
just gotten the keys from him because he was going to do 
some repair work on the automobile (J.A.17). Sgt. Reid then 
said that he immediately proceeded to 1701 Swann Street in 
order to check out this story. He went through the building 
looking for the aforesaid Mr. Goodman and found that there 
was no one registered in that building by that name (J.A. 17). 

On September 1, 1959 appellant was arraigned before the 
United States Commissioner. Subsequent to the arraign- 
ment, and after appellant had been warned of his rights by the 
commissioner, the witness had a conversation with the appel- 
lant (J.A. 18, 20). In that conversation, appellant advised 
the witness that he had taken the automobile in question some 
time in the morning; that he had taken the D.C. tags which 
were originally on the car and threw them away; that he had 
then removed a Virginia tag from an old 1951 Kaiser automo- 
bile which Virginia tag he put on the rear of the Ford; that 
he used the Ford to drive around the city of Washington and 
had also traded a spare tire for gasoline (J.A. 21). The officer 
further testified that when he saw the 1959 Ford for the first 
time, that automobile carrying a District of Columbia inspec- 
tion sticker bore a Virginia State tag and an Arlington County 
tag (J.A. 21-22) (Supp. Tr. 36, 37).2 As a result of the 
search of appellant, the police recovered the complaining wit- 
ness’ registration card which had been in the glove compart- 
ment and identified as Exhibit 1. This was in appellant’s 
wallet (J.A. 22). 

He further testified that he was the one who received the 
report of the complaining witnesses Brewer’s stolen automo- 
bile; that he saw an automobile in the rear alley of the 600 
block of Lamont Street; that the car bore the same license 
number as had been reported stolen (J.A. 22, 23) and that the 
ignition switch on that automobile had been knocked out in 
such a manner that it was punched out and was hanging 
down behind the “dash” so that all that was necessary to start 
the car was to connect up the wires without the use of a key 


* The testimony of the pre-trial hearing on appellant’s motion to suppress 
was transcribed and filed subsequent to the filing of appellee’s brief: 
References to it are designated as Supp. Tr. 
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(J.A. 23). The same condition existed with regard to the 
complaining witness Goodman’s Ford (J-A.23). 

Subsequent to appellant’s arraignment before the United 
States Commissioner, the witness had a conversation with ap- 
pellant in the presence of the complaining witness Goodman 
‘and appellant admitted taking the Mercury in the same man- 
ner that he took the Ford but that because something hap- 
pened to the Mercury, he left it at the location where it was 
finally recovered (J.A. 24). 

He stated that “when I first saw the defendant he was in a 
stooped position in the rear of the automobile and the trunk 
lid was raised.” (J.A. 25). The witness testified on cross-ex- 
amination that he learned that the Ford was a stolen car 
after appellant had been taken to the apartment house, but 
that the car looked similar to the one reported stolen at the 
time he interrogated appellant on the scene (J.-A. 27). In 
fact, he stated that “after [he] examined the ignition switch 
[he] turned to [his] partner Clark and [he] said, “well you 
better hold on to him and I’ll take the serial number and check 
it over the air” (J.A. 27); that it was after this occurred that 
they proceeded to the apartment house to check out appellant's 
story. The witness went through the apartment house from 
the fifth floor to the first floor; talked to several people on 
every floor, looked for Goodman’s name on the mailbox, talked 
to the janitor who advised him that as far as his knowledge was 
concerned, no Goodman had ever lived there. The witness 
further testified that upon arrest, after going through the 
building, he asked appellant if he had anything else that he 
wanted to say, and was told that he didn’t want to talk (J.A. 
31). He stated that he had no warrant for the arrest of ap- 
pellant (J.A. 34) but that he firmly believed in the back of his 
mind that when he saw the car, that that particular automo- 
bile at 1700 block of Swann Street was a stolen car, and that 
in order to give appellant the benefit of the doubt and because 
he did not want to arrest the wrong person, and feeling that 
his duty required it, he immediately began to check out appel- 
lant’s story (J.A. 35-36). He stated that he recommended 
the arrest “because there had been a series of—because of the 
fact that over the period of a while we had thefts of automo- 
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biles that happened to be taken in the same manner that I 
observed this particular car.” 

William C. Clark, testified that on August 31, 1959, he was 
with Detective Sergeant Reid and was in the vicinity of the 
1700 block of Swann Street; that he saw a 1959 Ford white 
convertible, with a black top; that the car had a current D.C. 
inspection sticker on it, 2 spotlight on the left side.and an aerial 
in the middle of the trunk, and the trunk was open. He saw 
appellant “leaning into the trunk” (J.A. 37, Supp. Tr. 50). 
He subsequently placed him under arrest and searched him 
immediately following the arrest (J.A. 37) and that as a result 
of the search they found a registration card belonging to the 
complaining witness (J.A. 38). 

Upon cross-examination, he testified that appellant was 
leaning into the trunk which was open; that he did not see him 
open the trunk; that he spoke with appellant on the scene who 
told him that the automobile belonged to a man by the name 
of Goodman; that Mr. Goodman was in an apartment on the 
fifth floor of 1701 Swann Street and that he asked both Ser- 
geant Reid and him to take him up there and find Mr. Good- 
man and that Mr. Goodman’s name was on the mail box and 
that he had spent the night with Mr. Goodman (J.A. 39). 
Upon checking out this story, they were unable to find Mr. 
Goodman (J.A. 39-40). At the time they saw his car, it had 
Arlington County tags on the front, a D.C. inspection sticker 
on the windshield, a Virginia tag on the rear, a spotlight on the 
side ‘and an aerial in the middle of the trunk which fit the de- 
scription of the car reported stolen (J.A. 40) (Supp. Tr. 61-63). 
He testified further that Sergeant Reid checked the serial num- 
ber and received it twice, once at the scene when he called in 
to police headquarters, and then in the basement of police 
headquarters where he wrote it down (J.A.41). 

Ernest Goodman testified that subsequent to the proceed- 
ings before the United States Commissioner, that appellant 
stated in his presence to Sergeant Reid that appellant had 
taken the car from in front of the complaining witness’ home 
(J.A. 45); that he had used the car over the: weekend 
(J.A. 46). 

John Becker testified that he took a fingerprint: and palm- 
print of the inside rear view mirror of the car (Tr. 118-120). 
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Alpheous B. Masters testified that he was civilian employed 
by the Metropolitan Police Department in the bureau of iden- 
tification (J.A. 47) qualified as a fingerprint expert (J-A. 47, 
48, 49). He testified that in a comparison of two palmprints 
both of them were made by the same person (J.A. 50) (Exhibit 
2 and 3). 

John H. Haden testified that he was a Corporal of the Met- 
ropolitan Police Department assigned to the identification 
bureau (J.A. 50); that on August 31, 1959, he took appellant’s 
fingerprints and palmprints (Exhibits 3). 

The Government rested and motion for judgment of ac- 
quittal was made, heard and denied (J.A. 53-61). 

Appellant testified in his own behalf and upon direct exam- 
ination stated that; he was presently “under conviction for 
the crime of armed robbery in Fairfax, Virginia to which he 
had pleaded guilty”, (J.A. 63); that he had on August 29th 
been in the company of an individual by the name of Epster 
Goodman; that the latter had this Ford ’59 automobile and 
asked him, the witness, to take the wheel because he was in- 
toxicated; that he had received the registration card of the au- 
tomobile from the aforesaid Epster Goodman (J.A. 64); and 
that he drove the automobile during that evening and parked 
it in the 1700 block of Swann Street in the rear of the apart- 
ment (J.A. 65). That after he parked the car, he left Mr. 
Goodman and went to the Dunbar Hotel, but before he left, 
Mr. Epster Goodman had asked him to put initials on the side 
door for him (J.A. 66); that because of this promise, he re- 
turned the next day to do this work at which point the police 
officers arrived and placed him under arrest (J.A. 66). He 
stated that when the police officers arrived, he told them about 
Mr. Epster Goodman and where he could be found in that 
apartment. He showed the police officer the wallet and the 
latter examined the registration card (J.A. 67). He claimed 
he was beaten (J.A. 69) and confronted by complaining wit- 
ness Goodman. The next morning he was arraigned before 
the United States Commissioner (J.A. 67, 70), waived a hear- 
ing, and denied that he admitted taking either of the two cars 
(J.A. 70). He stated that neither of the two officers had ever 
informed him of his rights at the time of the arrest, but that 
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he had received his “rights” before the United States Commis- 
sioner (J.A. 71). He denied ever having seen the automobile 
described by complaining witness Brewer (J.A. 71) or that he 
had made any statement regarding that one (J.A. 71). Upon 
cross-examination, he admitted that the ignition had been 
punched out (J.A. 73). After the defendant rested (J.A. 74) 
motions made for judgment of acquittal were denied. The 
Court then completely and fully instructed the jury. 


STATUTES INVOLVED 


Title 22, District of Columbia Code, Section 2201, provides: 
“Grand Larceny. Whoever shall feloniously take 
and carry away anything of value of the amount or 
value of $100 or upward, including things savoring of 
the realty, shall suffer imprisonment for not less than 
one nor more than ten years.” 
Title 22, District of Columbia Code, Section 2204, provides: 
“Unauthorized use of vehicles. Any person who, 
without the consent of the owner, shall take, use, op- 
erate, or remove, or cause to be taken, used, operated, 
or removed from a garage, stable, or other building, or 
from any place or locality on a public or private high- 
way, park, parkway, street, lot, field, inclosure, or space, 
an automobile or motor vehicle, and operate or drive 
or cause the same to be operated or driven for his own 
profit, use, or purpose shall be punished by a fine not 
exceeding one thousand dollars or imprisonment not 
exceeding five years, or both such fine and imprison- 
ment.” 
SUMMARY OF ARGUMENT 


Probable cause to arrest without warrant exists where the 
facts disclose that police officers, while assigned to track down 
and recover stolen automobiles, observe an automobile which 
from their experience and knowledge in their possession, they 
believe to be stolen and appellant in a stooped position leaning 
into the open trunk thereof. 

Upon making an arrest, police officers are not required to 
advise a suspected criminal of his rights under Rule 5 of 
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FR.Cr.P. In any event, since no confession was obtained 
prior to the preliminary hearing, appellant was not prejudiced. 


L The District Court properly denied appellant's pre-trial 
motion to suppress evidence since there was probable cause 
to arrest appellant. A search and seizure incidental, the 
arrest was lawful 


In Bell v. United States, 102 U.S. App. D.C. 383, 254, F. 2d 
82 (1958), this Court stated: 
“The question is what constituted probable cause in 
the eyes of a reasonable, cautious, and prudent peace 
officer under the circumstances of the moment. 


* * * * * 


«“* * * room must be allowed for some mistakes, so 
long as the mistakes are those of reasonable men, 
acting on facts, leading sensibly to their conclusions of 
probability.” 


Search and seizure is lawful when carried out incident to an 
arrest where there is probable cause to believe that a person 
has committed a felony. Bell v. United States, supra. How- 
ever, what constitutes probable cause cannot be molded into 
any single and concise meaning since each case must be con- 
sidered on its own peculiar facts and interpreted in the light of 
all circumstances. Although probable cause consists of more 
than mere suspicion of guilt, the concept of probable cause by 
its very terms and nature involves probabilities. It, therefore, 
follows that suspicion, based on reasonable grounds, is not 
mere suspicion. Bell v. United States, supra. The Supreme 
Court in Brinegar v. United States, 338 U.S. 160 (1949), stated 
(Page 173, 176): 

“Tn dealing with probable cause, however, as the very 
name implies, we deal with probabilities. These are not 
technical; they are factual and practical considerations 
of everyday life on which reasonable and prudent men, 
not legal technicians, act. The standard of proof is 
accordingly correlative to what must be proved. 

“The substance of all the ‘definitions’ of probable 
cause ‘is a reasonable ground for belief of guilt’. Mc- 
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Carthy v. DeArmit, 99 Pa. St. 63, 69, quoted with ap- 
proval in the Carroll opinion, 267 U'S. at 161. And 
this ‘means less than evidence which would justify con- 
demnation’ or conviction, as Marshall, C. J., said for the 
court more than a century ago in Locke v. United States, 
7 Cranch 339, 348. Since Marshall’s time, at any rate, 
it has come to mean more than bare suspicion: Prob- 
able cause exists where ‘the facts and circumstances 
within their (the officers’) knowledge and of which they 
had reasonably trustworthy information (are) sufficient 
in themselves to warrant a man of reasonable caution 
in the belief that ‘an abuse has been or is being com- 
mitted.’” Carroll v. United States, 267 U.S. 132, 162. 
In Gilliam v. United States, 189 F. 2d 321 (6th Cir. 1951), the 
Court stated at page 323: 
“The question of whether the combination of what 
the officers saw with the reliable information they had 
received is probable cause to justify the search.” 


It must follow consequently that the standard of proof re- 
quired for probable cause is not the same standard as that 
required for conviction. This principle was reaffirmed in 
United States v. Heitner, 149 F. 2d 105 (2d Cir. 1945), cert. 
denied, 326 US..727, rehearing denied, 326 U.S. 809, where the 
Court stated on page 106: 


“It ig well settled that an arrest may be made upon 
hearsay evidence; and indeed, the ‘reasonable cause’ 
necessary to support an arrest cannot demand the same 
strictness of proof as the accused’s guilt upon a trial, 
unless the powers of police officers are to be so cut down 
that they cannot possibly perform their duties.” 

In Bell v. United States, supra, this Court stated: 

“The sum total of the reams that have been written 
on the subject is that a peace officer may arrest with- 
out a warrant when he has reasonable grounds in light 
of the circumstances of the moment, as viewed through 
his eyes for belief that a felony has been committed 
and that the person before him committed it.” 
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The facts in the instent case fall closely within the rationale 
employed by the courts in the preceding quotations. Here the 
evidence discloses that a complaint had been made to the 
police department that an automobile had been stolen; that a 
description of this particular automobile was given. to the 
police; that this description had distinctive features; that the 
arresting officers, while in a patrol car assigned to this. type of 
felony while patrolling the city in their scout, car, saw this. 
automobile which matched the description furnished to them 
by the owner of the car; that they noticed that upon this car 
there was a Virginia license plate on the back of the car, an 
Arlington County tag on the front of the car, although a Dis- 
trict of Columbia inspection sticker was on the front wind- 
shield. In addition to these facts, they saw that the trunk of 
the car was open with appellant stooped over leaning into the 
trunk of the car and also saw that the ignition had been 
punched out of the dashboard, disclosing a connection. of wires: 
by the use of tinfoil. In addition to this, was the testimony 
that they knew that there had been a series of thefts of auto- 


mobiles, “taken in the same manner that [they] observed this: 
particular car” and “from their experience” that [the officers] 
believe [sic] in [their] own mind—that this car [they] were 
checking on was stolen automobile “an: ”” [they] believed that 
that particular car was a stolen automobile. (J.A. 35, 36.) 
Because of all these factors, appellant was placed under arrest. 
In Bell v. United States, supra, this Court stated: 


“Perhaps no one of these circumstanees, taken sepa- 
rately, would spell probable cause. We do not say it 
would. The officer was faced with a combination of 
circumstances. We must treat the situation as he faced 
it. We think that under these circumstances a police 
officer had reasonable grounds for belief that a felony 
had been committed and that these men had committed 
it. He had probable cause for arrest. 


* * * * * 
“What else should the officer have done? He was on: 
duty patrolling the streets in a commercial area for the 


very purpose of preventing—or of apprehending @ per- 
son who might have done—inter alia, the thing which 


il 


apparently had been done. The circumstances required 
inquiry at least. Some satisfactory explanation. should 
have been forthcoming. None was. An apparently 
threatening gesture was made. What should the patrol- 
man have done? Forthwith gesture these men on? Or 
detain them for further inquiry—for. investigation of 
the obviously reasonable suspicion? Clearly his duty 
required the latter.” 


We submit that the officers in this case had a duty and re- 
sponsibility to halt and arrest appellant as clearly as the off- 
cers in Bell had a duty to proceed as they did.. Moreover, the 
substance of the elements establishing probable cause in the 
instant case were substantially identical and upheld in Ellis v. 
United States, 105 U.S. App. D.C. 86, 264 F. 2d 372. 


II. Appellant’s contention that the trial court erred by ad- 
mitting into evidence the results of the search and seizure 
and the fingerprint testimony because the police did not 
advise appellant of his “rights” has no merit 


Immediately after the arrest, appellant attempted to ex- 
plain his connnection with the automobile and told the police 
a story which was easily subject to quick verification. This. 
was done and the results thereof proved to the police that 
appellant was untruthful. This course of activity by the police 
was indeed proper. See Milton Leo Mallory v. United States, 
104 U.S. App. D.C. 66, 71, 259 F. 2d 796, 801 (1958) ; Mallory 
v. United States, 354 U.S. 449 (1957); Goldsmith v. United 
States, — U.S.App.D.C. —, — F. 2d — (decided March 17, 
1960), where this Court stated: 


«* * * the inquiry was not needed to bolster defend- 
ants’ arrest; but it could be conducted to determine 
whether the suspects should be arraigned or released. 
This was both reasonable and necessary unless courts 
are to command arraignment and possible charging of 
every suspect willy-nilly, before questioning him at all. 
“Here it would have been a gross violation of im- 

* portant individual rights to charge appellants. before 
testing the aceusers and the suspects in a confronta- 
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tion. Conversely, to release them without taking time 
necessarily involved in arranging the confrontation 
would have been wrong. 


ad * * * ad 


“Hence at each stage, and especially at the early stage, 
when little is known that is sure, police must not be 
compelled prematurely to make the hard choices, such 
as arraigning or releasing, on incomplete information. 
If they are forced to make a decision to seek a charge 
on incomplete information they may irreparably injure 
an innocent person; if they must decide prematurely to 
release, they may be releasing a guilty one.” 

In Wilson v. United States, 162 U.S. 613 (1896), the Su- 
preme Court stated that the police were not under any obliga- 
tion, duty or responsibility to warn the defendant of his con- 
stitutional rights. As recently as 1958, the Supreme Court 
stated that the refusal to permit an attorney to be present 
during questioning did not violate the due process clause. In 


fact, in Cicenca v. LaGay, 357 U.S. 504, the Court held: 
“Such a holding, in its ultimate reach, would mean 
that state police could not interrogate a suspect before 
giving him an opportunity to secure counsel. Even in 
federal prosecutions this Court has refrained from lay- 
ing down any such inflexible rule” citing McNabb and 
Mallory. 


In Croker v. California, 357 U.S. 433, the Court stated: 


“On the other hand, where an event has occurred 
while the accused was without counsel, which fairly 
promises to adversely affect his chances, the doctrine 
suggested by petitioner would have a lesser, but still 
devastating, effect on enforcement of criminal law, for 
it would effectively preclude police questioning—fair as 
well as unfair—until the accused was afforded oppor- 
tunity to call his attorney. Due process a concept ‘less 
rigid and more fluid than those envisaged in other spe- 
cific and particular provisions of the Bill of Rights,’ 
Betts v. Brady, demands no such rule.” 
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The law is well established that there is no constitutional 
right: to.counsel at a preliminary hearing. See Council v. 
Clemmer, 85 U.S. App. D.C. 74, 177 F. 2d 22, 23 (1949), cert. 
denied, 338 U.S. 880 (1949); Burall v. Johnston, 146 F. 2d 230 
(9th Cir. 1944), cert. denied, 325 US. 887 (1945). This is 
true even though counsel may be expressly requested. See 
State v. Sullivan, 227 F. 2d 511 (10th Cir. 1955), cert. denied ; 
Braasch v. State of Utah, 350 U.S. 973 (1956). 

Statutorily, assignment, of counsel is controlled by Rule 44 
of the Federal Rules of Criminal Procedure. That the rule 
does not apply to preliminary proceedings is clear from the 
following Note of the Advisory Committee: 


“2. The rule is intended to indicate that the right of 
the defendant to have counsel assigned by the court 
relates only to proceedings in court and, therefore, does 
not include preliminary proceedings before a commit- 
ting magistrate. * * *” 


Thus it is apparent that an accused has no right to counsel at 
preliminary proceedings, or prior thereto upon arrest. As 
stated by Mr. Justice Reed in Porter v. United States, 103 U.S. 
App. D.C. 385, 392, 258 F. 2d 685, 692 (1958) : 


“The time that an accused is entitled to counsel for 
the protection of his rights on criminal charges is from 
arraignment, that is, plea after indictment, to the con- 
clusion of his trial.” 


Here no interrogation leading to confession prior to a pre- 
liminary hearing before a committee magistrate was conducted. 
The only confession or exculpatory statement made by ap- 
pellant was made after he had been fully advised of his rights 
by 2 committing magistrate, and while he was in lawful de- 
tention. Under those circumstances the introduction of the 
confession into evidence was proper. United States v. Carig- 
nan, 342 US. 36 (1951). There was no protracted question- 
ing for the purpose of extracting a confession. Cf. Mallory. 
The courts have held that confessions made while in the cus- 
tody of police are not inadmissible per se. McNabb v. United 
States, 142 F. 2d 904 (6th Cir. 1944), cert. denied, 323 US. 


14 


771. In Trilling v. United States, 104 US. App. D! C. 159, 
260 F. 2d 677, this court held that the police may question & 
defendant in jail after commitment. If a defendant answers 
under such circumstances, he does so at his peril. 

It follows, therefore, that the confessions were properly in- 
troduced into evidence. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Otiver GascH, 
United States Attorney. 
Cart W. BELCHER, 
NarHan J. PAvLson, 
Assistant United States Attorneys. 
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